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NOTICE OF MOTION

(Returnable on a date to be fixed)

Oxford Properties Group and OPGI Management Limited, together with Oxford Properties 

Retail Holdings II Inc. and CPPIB Upper Canada Mall Inc. (collectively, “Oxford”) will make a 

motion to the Honourable Justice Hainey of the Ontario Superior Court of Justice (Commercial 

List) on a date to be fixed at a 9:30 am chambers appointment, at 330 University Avenue in the 

City of Toronto, Ontario.

PROPOSED METHOD OF HEARING:  Motion is to be heard orally.
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THE MOTION IS FOR:

1. The appointment of John A. Keefe, Keefe Chambers, Arbitration Place as arbitrator to 

determine the Current Value of the Sears Property (as those terms are defined below) 

pursuant to Section 12(d)(ii) of an Option Agreement made as of January 21, 1994 

between Sears Canada Inc. (“Sears”) and Regional Shopping Centres Limited, as 

amended (the “Option Agreement”).

THE GROUNDS FOR THE MOTION ARE:

1. The Option Agreement relates to real property legally described as Part of Lot 96, 

Concession 1, West of Yonge Street, Town of Newmarket, Regional Municipality of 

York, designated as Part 3 on Reference Plan 65R-899 (being PIN03554-0077) on which 

Sears previously operated a Sears department store (the “Sears Property”). The Sears 

Property is physically connected to the Upper Canada Mall in the City of Newmarket, 

which is owned by Oxford.

2. The Option Agreement grants Oxford the right to purchase the Sears Property for a

purchase price equal to its Current Value (as defined therein) calculated in accordance 

with Section 11 of the Option Agreement (the “Option”). 

3. Oxford exercised the Option on June 29, 2018, resulting in a binding agreement of 

purchase and sale being constituted for the Sears Property at a purchase price equal to the 

Current Value, as defined and determined in accordance with the terms of the Option 

Agreement.
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4. The Option Agreement prescribes the method for determining Current Value in the 

absence of the Current Value being agreed to by Sears and Oxford.  No agreement on 

Current Value in accordance with the terms of the Option Agreement has been reached.

5. Pursuant to the terms of the Option Agreement, appraisals were obtained by each of Sears 

and Oxford.  As the appraisals were not within 5% of one another, the final determination 

of the Current Value of the Sears Property is to be determined by a single arbitrator 

appointed by the parties or, failing agreement as to the identity of the arbitrator, by an 

arbitrator appointed by the Court upon an application made by either Sears or Oxford.  

6. The parties have been unable to agree on the selection of arbitrator. 

7. Oxford seeks the appointment of John A. Keefe as arbitrator.

8. Mr. Keefe has subject matter expertise, having acted as counsel and as arbitrator in 

numerous arbitrations involving real estate, particularly those specifically involving real 

estate valuations which involve the determination of the fair market value of land.

9. Mr. Keefe also has significant experience in arbitral proceedings generally, where he has 

acted as counsel and as arbitrator in numerous domestic and international commercial 

arbitrations, including arbitrations under the rules of the International Chamber of 

Commerce, the London Court of International Arbitration, the Ontario and British 

Columbia International Arbitration Acts and the Canada Arbitration Act. 

10. Mr. Keefe is unencumbered by any prior involvement in the within proceedings. The 

arbitrator to be appointed by the Court will only have jurisdiction to decide one issue 

under the Option Agreement: the Current Value of the Sears Property, which is the 
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purchase price payable by Oxford in accordance with the terms of the Option Agreement.

This narrow issue will not require any application of CCAA insolvency principles, but 

rather will relate solely to real property valuation. The parties have expressly, by contract, 

agreed to have the matter determined in this manner. 

11. Such further and other grounds as counsel may advise.

THE FOLLOWING DOCUMENTARY EVIDENCE to be used at the hearing of the motion:

1. The affidavit of Mudasir Marfatia, sworn August 29, 2018.

2. Such further and other materials counsel may advise and this Honourable Court may 

permit.
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